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Cancellation of Removal is a formal remedy available to certain noncitizens who 
are able to meet the eligibility requirements under the immigration statute and qualify for 
relief as a matter of discretion. Recent judicial and administrative developments have 
significantly affected the right to apply for Cancellation of Removal Part B (non-LPR 
cancellation) and the omnibus waiver previously contained in section 212(c) of the Act 
(presently preserved for certain aliens whose convictions predated the passage of 
IIRIRA). These developments are discussed in this practice advisory. 


Section 240A(b)(1)(C) of the Act renders ineligible for Cancellation Part B any 
noncitizen who has been convicted of an offense under section 212(a)(2), under section 
237(a)(2) or under 237(a)(3). Essentially, these provisions relate to the statute’s criminal 
grounds of deportability and inadmissibility. One portion of section 212(a)(2), for 
instance, creates a ground of inadmissibility for those who either are convicted of a crime 
involving moral turpitude (CIMT) or who admit the essential elements of such an 
offense. Section 237(a)(2) creates a ground of deportability for noncitizens who have 
been convicted of a CIMT punishable by at least one year in prison, provided that the 
crime was committed within five years of admission. Under the “petty offense” 
exception, a noncitizen would not be deemed inadmissible under section 212(a)(2) if the 
conviction (or admission of the crime) related to only one CIMT; the maximum sentence 
for that crime did not exceed one year; and, if the noncitizen had been sentenced, the 
sentence did not exceed six months confinement. Practitioners representing noncitizens 
who appeared eligible for Cancellation Part B but for a conviction would customarily 
argue (if the applicant were being charged with inadmissibility) that the crime the 
individual was convicted of (or the crime which the applicant admitted having 
committed) was subject to the petty offense exception. The notion that the maximum 
sentence for the crime had to exceed one year for the offense to be taken out of the “petty 
offense” exception marks an extremely important divide in criminal jurisprudence 


Copyright © 2012 American Immigration Lawyers Association 1 


generally. In New York, for instance, crimes punishable by in excess of one year’s 
confinement constitute felonies whereas those punishable by a year or less are generally 
misdemeanors. 


In Matter of Almanza-Arenas, 24 I&N Dec. 771 (BIA 2009), the Board of 
Immigration Appeals (Board) addressed the scope of Section 240A(b)(1)(C). The Board 
found that the determination of whether the crime is one involving moral turpitude for 
purposes of Section 240A(b)(1)(C) is governed by passage of the REAL ID Act of 2005, 
Division B of Pub. L. No. 109-13, 119 Stat. 231 (governing applications filed after May 
11, 2005), which makes the noncitizen responsible for proving each element of his or her 
claim for lasting immigration relief. Post-REAL ID, the Board ruled the applicant has the 
burden of establishing that he or she has not been convicted of a crime described in either 
the deportability or the inadmissibility provisions of the Act. In Almanza, the respondent 
was inadmissible and argued that he should have the benefit of the “petty offense” 
exception. The Board ruled, however, that he had been convicted of a CIMT punishable 
by at least one year’s confinement; accordingly, even though he was not charged with 
being deportable, the applicant had been convicted of a crime described in the Act’s 
deportability provisions, making him ineligible for Cancellation B under section 
240A(b)(1)(C). 


The Board in Almanza also turned the categorical analysis generally used in 
assessing criminal convictions on its head. Where the statute under which the alien has 
been convicted is severable, containing some provisions which reach CIMT’s and some 
which do not, and it is not clear which provision the alien has been convicted under, the 
alien generally receives the benefit of the doubt under prevailing analysis and will not be 
deemed to have been convicted of a CIMT. Under Almanza, however, where the alien 
has been convicted under a “divisible” statute which arguably reaches both CIMT 
offenses as well as non-CIMT offenses, the alien bears the burden of establishing that he 
or she was convicted under the non-CIMT portion of the statute and must provide 
corroborating evidence to that effect. 


In Matter of Cortez, 25 I&N Dec. 301 (BIA 2010), the Board took the analysis a 
step further. It ruled that a noncitizen is ineligible for Cancellation Part B where he or 
she had been convicted of an crime described in section 237(a)(2)(A) even where the 
crime had not been committed within five years of admission. Like the “petty offense” 
exception (which the Board had found irrelevant in Almanza), the Board in Cortez ruled 
that the language “within five years of admission” was largely extraneous to the type of 
crime which the statute described. The only elements which remained essential for the 
Board when interpreting application of section 240A(b)(1)(C) was (i) the nature of the 
crime being described [e.g., its “turpitudinous” character]; and (ii) the severity of the 
maximum sentence which could be imposed. 


Almanza and Cortez substantially reverse the customary analysis used in cases 
where it is essential to assess the collateral consequences of weighty criminal convictions 
(or the admission of such crimes). Rather than turning to the historical analytic approach 
under which deportation statutes are to be construed in favor of the noncitizen since the 
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practical result of deportation is banishment or exile, See Lok v. INS, 548 F.3d 37 (2d. 
Cir. 1977), the Board has deliberately adopted a highly restrictive interpretation of the 
statute which promises to preclude many applicants from relief who heretofore would 
have been regarded as being eligible. All future claims for Cancellation Part B relief will 
be governed by the interpretation of section 240A(b)(1)(C) provided by the Board in 
Almanza and Cortez, and practitioners should make note of this change in the law when 
representing a Cancellation Part B applicants. 


On the other hand, Cancellation of Removal Part A (LPR Cancellation) claims are 
largely a practical impossibility for noncitizens who have been admitted as lawful 
permanent residents and since the date of admission have been convicted of an 
“aggravated felony” as defined in section 101(a)(43) of the Immigration and Nationality 
Act or who have failed to acquire seven years of continuous residence before the date of 
they commit the crime which makes them inadmissible or deportable. In 2001, however, 
the Supreme Court ruled that such claimants may have relief under superseded section 
212(c), if their convictions predate passage of the Illegal Immigration Reform and 
Responsibility Act (September 1996), provided generally that: (i) the conviction was the 
result of a plea agreement rather than a trial conviction; and (ii) the claimant was eligible 
for section 212(c) at the time of the conviction. INS v. St. Cyr, 533 U.S. 289 
(2001).Among the obstacles which have preempted such claims in the past, however, has 
been the “comparability” doctrine: the ground of deportability which the claimant seeks a 
waiver from must be “comparable” to a ground of inadmissibility for the waiver to be 
accessible. The doctrine itself was an offspring of the wording of the statute which made 
the waiver available only to noncitizens admitted to lawful permanent residence retuning 
to an unrelinquished domicile of seven years in the United States. In the agency’s 
original adjudications, this language made section 212(c) relief unavailable to noncitizens 
who were deportable rather than inadmissible. 


In Francis v. INS, 532 F.2d 268 (2d Cir. 1976), however, the Second Circuit 
struck down this approach based on the equal protection component of the Fifth 
Amendment. Importantly, the Appeals Court adopted the “reasonable basis” test for its 
ruling, the most liberal test available to it for determining whether the statute, as 
interpreted, could pass constitutional muster. The court concluded that it could fathom 
no articulable reason why those deportable should be precluded from relief while those 
inadmissible (or excludable to use the language of the old statute) could enjoy a remedy. 
Indeed, the court opined, those who had never left the United States stood in a more 
equitable posture than those who had in effect exposed themselves to the hazards of the 
law by effecting a departure: substantively, there is no rational basis for distinguishing 
between the two classes of aliens. 


Post-Francis, the Board generally accepted the rationale of the Second Circuit, 
thus allowing deportable noncitizens to file, but insisted that the ground of deportability 
urged against the noncitizen had to be “comparable” to some ground of inadmissibility 
for the waiver to be available. Matter of Blake, 23 I&N Dec. 722 (BIA 2005)(the 
aggravated felony ground of removal for sexual abuse of a minor did not have a 
comparable ground of inadmissibility); Matter of Brieva-Perez, 23 I&N Dec. 766 (BIA 
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2005)(the aggravated felony ground of removal for a crime of violence where a sentence 
on one year or more was imposed did not have a comparable ground of inadmissibility). 
The Board’s restrictive reading of Section 212(c) led to a large number of people being 
ineligible for such relief simply because they were charged with removability under 
Section 237 rather than under 212. In Judulang v. Holder, No. 10-694, 565 U.S. ___, 
2011, U.S. LEXIS 9018 (Dec. 12, 2011), the Supreme Court struck down the 
“comparability” doctrine on equal protection and due process grounds. 


Judulang really extends the rationale of Francis. Just as the Second Circuit had 
previously ruled that no rational basis could be found to distinguish deportable from 
excludable noncitizens, in Judulang the Supreme Court held that there was no basis to 
distinguish between the grounds of inadmissibility and those of deportability for section 
212(c) purposes. The Court adopted as its guide in this analysis the purpose of section 
212(c) relief and of deportation statutes in general. Determining that the basis of such 
laws (as of the waiver itself) was to remove based on a standard of culpability, the Court 
determined that it could see no substantive difference between the grounds of 
inadmissibility and those of deportability which had been found to be material by the 
agency. Finding that none of the distinctions advanced by the agency as supportive of the 
“comparability” doctrine were probative of a meaningful difference in treatment, the 
Court concluded that the policy of applying 212(c) in deportation cases was “arbitrary 
and capricious” under the APA. 


The case has broad implications for those who are now (or will be placed) in 
removal proceedings but who have access to section 212(c) relief under St. Cyr. 
Judulang may similarly affect, however, those who have final orders because their 
section 212(c) claims have been denied under the “comparability” doctrine and are now 
considering a motion to reopen. Noncitizens may also wish to consider motions to 
reopen under Judulang in situations where their claims have been denied either because 
they failed to maintain seven years continuous residence in the U.S. prior to commission 
of their offenses as well as in situations where their inadmissibility or deportability 
flowed from a trial rather than a plea conviction. Judulong may also provide an avenue 
for a noncitizen deemed ineligible for LPR cancellation to challenge the retroactive 
application of the stop-time rule. 
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I. Introduction 


The purpose of this memorandum is to offer a short outline of the criteria for establishing 
eligibility for Cancellation of Removal, -- as that term is used to describe various remedies under 
the Immigration and Nationality Act. 1 Briefly explored in this memorandum will be: 


e Cancellation of Removal, Part A. 2 
e Cancellation of Removal, Part B. 3 


e VAWA Cancellation of Removal. 4 


18 USC 8 1101, et seq. 

2 INA 8 240A(a), 8 USC § 1229b(a). 

3 INA § 240A(b)(1), 8 USC § 1229b(b)(1). 

4 INA 8 240A(b)(2), 8 USC § 1229b(b)(2). This relief was first introduced into the INA by the Violence Against 


Women Act of 1994 (VAWA), Pub. L. No. 103-322 (108 Stat. 1902-1955). Improvements were made to the remedy 
by the Battered Immigrant Protection Act of 1994, Pub. L. No. 106-386 (114 Stat. 1464). 
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e Suspension of Deportation and/or Special Rule Cancellation of Removal 

under § 203 of the Nicaraguan Adjustment and Central American Relief Act 
(“NACARA”).5 


Cancellation of Removal, Part A, providing an omnibus waiver for lawful permanent residents 
usually seeking relief from the collateral consequences of criminal convictions is a successor 
remedy to the old INA § 212(c) waiver. Cancellation of Removal, Part B, on the other hand, 
available to non-residents and based on a combination of long-term residence and humanitarian 
concerns, is a successor remedy to the now superseded relief of suspension of deportation. 
VAWA Cancellation and relief under NACARA § 203 are discrete remedies which can be 
accessed only by highly limited classes: on the one hand, battered spouses and children, and, on 
the other, nationals of El Salvador, Guatemala and Eastern European States who can meet certain 
entry and filing requirements. This outline will begin by examining Cancellation of Removal as 
applicable to non-residents. It will then look briefly at Cancellation of Removal, Part A. 


II. Cancellation of Removal, Part B 


ITA. General Eligibility Requirements 


INA 8 240A(b) requires of an alien seeking to qualify for Cancellation of Removal, Part B, that: 


e The alien has been physically present in the United States for at least 10 years 
(allowing for brief individual absences of 90 days and aggregate absences of 
180 days); 6 


e During the aforesaid period, the alien has not been served with a Notice to 
Appear or otherwise committed an offense which would render him/her 
inadmissible or deportable on certain criminal and security grounds; 7 


5 Pub. L. No. 105-139 (111 Stat. 2644). See also 8 CFR §§ 1240.60 to 240.70. 
6 INA § 240A(b)(1)(A), 8 USC § 1229b(b)(1)(A). 


7 INA § 240A(d), 8 USC § 1229b(d). The foregoing principle is occasionally referred to as the “stop-time” rule. 
Voluntary departure, even if taken outside of removal proceedings, will cause continuous physical presence to cease 
to accrue, just as service of a Notice to Appear will. Vasquez-Lopez v. Ashcroft, 343 F.3d 961 (9" Cir. 2003). An 
expedited removal order will have the same effect largely because expedited and plenary removal proceedings are 
similar in nature. Tapia v. Gonzales, 430 F.3d 997 (9" Cir. 2005). However, service of a charging document does 
not bring to an end the further accrual of continuous physical presence unless it relates to the proceedings in which 
Cancellation of Removal is sought. In re Cisneros-Gonzalez, 23 I&N Dec. 668 (BIA 2004). The “stop-time” rule 
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e The alien has been a person of Good Moral Character during the period for 
which continuous physical presence is required; 8 


e The alien is not inadmissible or deportable on certain grounds including those 
relating to convictions for Crimes Involving Moral Turpitude (CIMT’s), 
aggravated felonies or controlled substances offenses; 9 and 


e The alien is able to establish by a preponderance of the evidence that his 
removal from the United States would result in extremely unusual and 
exceptional hardship to a spouse, parent or child who is a lawful permanent 
residence (LPR) or citizen of the United States (USC). 10 


As noted earlier, Cancellation of Removal, Part B, which became law under the Illegal 
Immigration and Immigrant Responsibility Act of 1996, replaced a pre-existing remedy under 
the Act, -- suspension of deportation. The change was intended to make the remedy much less 
accessible. The following statutory modifications are particularly significant. 


IIB. Suspension versus Cancellation, Part B: the differences in statutory treatment 


The differences in statutory eligibility between suspension of deportation and Cancellation of 
Removal, Part B, include the following: 


e Statutory standard: Suspension required only “extreme hardship”; Cancellation, Part B, 
on the other hand, requires exceptional and extremely unusual hardship. 11 


affects only continuous physical presence, and does not have a bearing on the other requirements of Cancellation, 
e.g., predicate relatives, good moral character and hardship. In re Gomez, 23 I&N Dec. 893 (BIA 2006). 


8 INA § 240A(b)(1)(B), 8 USC § 1229b(b)(1)(B). 
9 INA § 240A(b)(1)(C), 8 USC § 1229b(b)(1)(C). 
10 INA § 240A(b)(1)(D), 8 USC § 1229b(b)(1)(D). 


11 Compare [superseded] INA § 244(a)(1), 8 USC § 1254(a)(1) and INA § 240A(b)(1)(D), 8 USC § 1229b(b)(1)(D). 
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e Predicate relative: Suspension permitted the application to rest on “hardship to the 

alien” standing alone. (The claim could be based on hardship to a USC or LPR spouse, 

parent or child as well); Cancellation, Part B, on the other hand, is predicated solely on a 

showing of hardship to a spouse, parent or child who is a USC or LPR. Hardship to the 
applicant is no longer a statutory factor. 12 


e Time period in U.S.: Seven years continuous physical presence was needed for 
suspension of deportation; ten years is needed for Cancellation, Part B. Service of the 
Notice to Appear (NTA), furthermore, cuts off continuous physical presence for 
Cancellation, Part B; for suspension, the 7 year period must be satisfied immediately 
preceding the time application is made. 13 


e Absences: The “brief, casual and innocent” rule applies for suspension seekers; for 
Cancellation, Part B, individual absences cannot exceed 90 days and total absences 
cannot exceed 180 days. 14 


e Aliens still in deportation proceedings. Some aliens are still in deportation proceedings 
(commenced prior to April 1, 1997). These are subject to the rule that continuous 
physical presence is brought to an end by service of the charging document (the “Order 
to Show Cause” for deportation proceedings). 


e New Cancellation for battered spouses and children (VAWA Cancellation). [INA § 
240A(b)(2)].. These need only show extreme hardship to themselves, -- the old 
suspension standard. 15 Such claimants also need only show 3 years of continuous 
physical presence 16 and service of the NTA does not cut off continuous physical 
presence. 17 


e Treatment where criminal grounds are charged: Notice that a distinct treatment exists 
for both suspension and Special Rule Cancellation of Removal applicants charged with 


12 Compare [superseded] INA § 244(a)(1), 8 USC § 1254(a)(1) and INA § 240A(b)(1)(D), 8 USC § 1229b(b)(1)(D). 


13 Compare [superseded] INA § 244(a)(1), 8 USC § 1254(a)(1) and INA § 240A(b)(1)(A), 8 USC § 1229b(b)(1)(A). 
See also INA § 240(d)(1), 8 USC 1229b(d)(1). 


14 Compare [superseded] INA § 244(b)(2), 8 USC § 1254(b)(2) and INA § 240A(d)(2), 8 USC § 1229b(d)(2). 


15 Compare [superseded] INA § 244(a)(1), 8 USC § 1254(a)(1) and INA § 240A(b)(2)(A)(v), 8 USC 8 
1229b(b)(2)(A)(v). 


16 Compare [superseded] INA § 244(a)(1), 8 USC § 1254(a)(1) and INA § 240A(b)(2)(A)(ii), 8 USC § 
1229b(b)(2)(A)(ii). 


17 INA § 240A(b)(2)(B), 8 USC § 1229b(b)(2)(B). 
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being removable on criminal grounds. To be eligible for standard Special Rule 
Cancellation of Removal or suspension of deportation (requiring seven years continuous 
physical presence and extreme hardship to the alien or to an LPR or USC spouse, parent 
or child), the alien must not be inadmissible or deportable under INA § 212(a)(2) or 
237(a)(2) [relating, among other things, to those convicted of CIMT’s, controlled 
substances offences or aggravated felonies]. 18 Those who are inadmissible or deportable 
on criminal grounds remain eligible for relief under [superseded] INA § 244(a)(2) and 
present section 309(f)(1)(B) of the Illegal Immigration Reform and Immigrant 
Responsibility Act (IRIRA), provided that they have not been convicted of an 
aggravated felony. 19 These non-citizens have to show, however, (1) that they have 10 
years of continuous physical presence since the time of the criminal conduct giving rise 
to inadmissibility or deportability; and (2) that extremely unusual and exceptional 
hardship would result in the event of removal either to the alien or to a spouse, parent or 
child who is a USC or an LPR. 20 


e Numerical limitations. Those granted Cancellation of Removal, Part B, are subject to a 
4,000 annual cap. 21 This includes those granted VAWA Cancellation under INA § 
240A(b)(2). This cap does not generally apply to those granted suspension of deportation 
or Special Rule Cancellation of Removal under NACARA 8 203. These applicants may 


18 The Board has now ruled that for Cancellation Part B applications governed by the REAL ID Act of 2005, 
Division B of Pub. L. No. 109-13, 119 Stat. 231 (i.e., applications filed after May 11, 2005), the claimant must 
affirmatively prove that he is neither inadmissible under section 212(a)(2) nor deportable under section 237(a)(2) to 
establish eligibility for relief. Matter of Almanza-Arenas, 24 I&N Dec. 771 (BIA 2009). The “petty offense” 
exception existing under section 212(a)(2) is not available to a Cancellation B claimant irrespective of whether the 
applicant is inadmissible or deportable since the preclusion is a descriptive term setting forth eligibility requirements 
for relief rather than one which seeks to establish a basis for removability. Finally, where the alien has been 
convicted under a “divisible” statute which arguably reaches both CIMT offenses as well as non-CIMT offenses, the 
alien bears the burden of establishing that he or she was convicted under the non-CIMT portion of the statute and 
must provide corroborating evidence to that effect. Matter of Cortez, 25 I&N Dec. 301 (BIA 2010) further refined 
Matter of Almanza to hold that, in determining whether an offense was “described under” sections 212(a)(2), 
237(a)(2), or 237(a)(3) of the Act, “only language specifically pertaining to the criminal offense, such as the offense 
itself and the sentence imposed or potentially imposed would be considered.” In making this determination, statutory 
language requiring that a CIMT be committed “within five years ... after the date of admission” would not be 
considered. However, an alien’s conviction for a CIMT will not preclude him or her from applying for Cancellation 
of Removal, Part B, where the offense carries a maximum sentence of less than one year and qualifies for the “petty 
offense” exception under section 212(a)(2)(A)(ii)(II), 8 USC 1182(a)(2)(A)Gi)(II). Matter of Pedroza, 25 I&N Dec. 
312 (BIA 2010). 


19 Pub. L. No. 104-208 (110 Stat. 3009-625). 


20 Compare [superseded] INA § 244(a)(2), 8 USC § 1254(a)(2) and section 309(f)(1)(A)(B) of the Illegal 
Immigration Reform and Immigrant Responsibility Act. 


21 INA § 240A(e)(1), 8 USC § 1229b(e)(1). 
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receive unconditional grants of cancellation of removal. 22 


e Conditions to relief: Certain pre-conditions exist for both suspension and Cancellation, 


Part B: 
° J-1 Bar: Exchange visitors who are subject to the 2 year foreign residence 
requirement are not eligible. 23 
° D-1 Bar: Crewmen who enter as D-1’s (or in transit without visa under 


the C-1 class in their capacity as crewmen) cannot apply. 24 


° INA § 101(f) Requirement: Applicants for both Cancellation, Part B, and 
suspension of deportation must show good moral character [INA § 101(f)] for 
the relevant statutory period. 25 


IIC. Elements of Extremely Unusual and Exceptional Hardship 


There is not an overabundance of precedent with respect to what constitutes “exceptional and 
extremely unusual hardship” under the current statute. However, under some old case law 
interpreting a prior legislative scheme based on the “extremely unusual and exceptional 
hardship” test, the Board has found that the following scenarios arose to the level required by the 
statutory standard: 


e The alien-husband’s earnings were small and there was a showing that he would be 
unable to support his U.S. citizen wife and citizen children because of poor economic 
conditions in the home State. 26 


e Applicant had been a long-term resident of the U.S. whose dependent wife and children 
would suffer, -- in part because of the wife’s incapacity arising from mental illness. 27 


22 INA § 240A(e)(3), 8 USC § 1229b(e)(3), as amended by NACARA 8 204. 

23 Compare [superseded] INA § 244(f)(2), 8 USC § 1254(f)(2) and INA § 240A(c)(2) 8 USC § 1229b(c)(2). 

24 Compare [superseded] INA § 244(f)(1), 8 USC § 1254(f)(1) and INA § 240A(c)(1), 8 USC § 1229b(c)(1). 

25 Compare [superseded] INA § 244(a)(1), 8 USC § 1254(a)(1) and INA § 240A(b)(1)(B), 8 USC § 1229b(b)(1)(B). 
26 Matter of W-, 5 I&N Dec. 586 (BIA 1953). 


27 Matter of M-, 5 I&N Dec. 448 (BIA 1953). 
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Quite recently, the Board has emphasized the human rights dimension of Cancellation of 
Removal, accentuating the all-important role of country conditions in determining whether 
hardship would result from removal. 28 In the Recinas decision, a Mexican national, who was the 
mother of six children, argued that her return to Mexico would cause exceptional and extremely 
unusual hardship to four of those children who were U.S. citizens. The respondent was divorced 
from the children’s father, who was a USC, and was able to demonstrate that, if she were 
removed, there would be no one to care for her offspring. The respondent maintained a business 
which yielded net profits of $400 to $500 a month. Ruling that, in Cancellation of Removal 
claims, “consideration should be given to the age, health and circumstances of the qualifying 
family members, including how a lower standard of living or adverse country conditions in the 
country of return might affect those relatives”, the Board concluded: 


The respondent’s ability to provide for the needs of her family will be severely 
hampered by the fact that she does not have any family in Mexico who can help 
care for her six children. As a single mother, the respondent will no doubt 
experience difficulties in finding work, especially employment that will allow her 
to continue to provide a safe and supportive home for her children. 29 


The case is a constructive lesson that Cancellation of Removal, Part B, like the suspension 
remedy, can be based on economic hardship. There must be a showing, however, that the 
hardship anticipated is more than mere comparative hardship. Comparative economic hardship 
refers to the situation wherein the applicant’s situation in his/her country will be less favorable, 
in economic terms, than it would be in the United States. Rather, using standards of “absolute” 
economic hardship, it must be demonstrated that the respondent’s predicate relatives will suffer 
significant deprivations, -- e.g., that, because of adverse economic conditions, there will be a 
substantial impact on a relative’s right to adequate nutrition, adequate health care, adequate 
housing and a reasonable standard of living. 30 


28 See Matter of Recinas, 23 I&N Dec. 467 (BIA 2002). 


29 Matter of Recinas distinguishes two prior highly restrictive decisions of the BIA interpreting the statutory 
standard for Cancellation of Removal, Part B: Matter of Monreal, 23 I&N Dec. 56 (BIA 2001) and Matter of 
Andazola, 23 I&N Dec. 319 (BIA 2002). 


30 It has been plausibly argued that customary international law should play some role in the “hardship” analysis, 
including the mandate of the Convention on the Rights of the Child that the “best interests of the child” be observed 
in all instances. Cf. Cabrera-Alvarez v. Gonzales, 423 F.3d 1006, 1009 (che Cir. 2005), holding that whether the 
Board interpreted the “extremely unusual and exceptional hardship” standard consistently with general international 
law constituted a reviewable legal question, but finding the Convention offered little practical guidance under the 
facts of the case. Also of persuasive guidance is the customary law emanating from the International Covenant on 
Economic, Social and Cultural Rights, which emphasizes that “the ideal of free human beings enjoying freedom 
from fear and want can only be achieved if conditions are created whereby everyone may enjoy his economic, social 
and cultural rights, as well as his civil and political rights.” International Covenant on Economic, Social and Cultural 
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Another non-precedent case decided by the Board in 2002 shows a similar human rights 
direction in the adjudication of Cancellation, Part B claims. Matter of Arellano-Murillo 31 
involved a non-resident father, who had, together with his LPR wife, three U.S. citizen children, 
one aged 11 and two twins aged 15. The Board concluded that, were the husband to be removed, 
his wife and children would be constrained to accompany him to Mexico in that the wife would 
not be able to support the family economically in the U.S. without the husband’s assistance. The 
Board then determined that the wife would experience extremely unusual and exception hardship 
because removal would: 


e Cause the wife to loose her LPR status and her opportunity to naturalize; 
e Force her to leave behind numerous LPR family members in the U.S. 


Extremely unusual and exceptional hardship would also result to the children, the Board ruled, 
flowing from the virtual certainty that the father’s removal would result in their having to go to 
Mexico. The Board noted that the father would “have a hard time” supporting the children in 
Mexico. Ensuing hardship to his offspring would thus include significant financial insecurity as 
well as loss of health care and educational opportunities. Removal of the father would entail, for 
the children, separation from “their schools, friends, extended family, and the only world they 
have ever known”; they would be virtually sent, the Board concluded “to a land that is 
completely foreign to them.” 


It must also be stressed that the factors supporting a finding of “extreme hardship” are 
cumulative. Hence, it is error for an immigration judge to look at the factors severally and 
conclude that none of them individually meet the hardship standard. The judge must look at the 
factors cumulatively in order to make a determination on whether the statutory standard has been 
met. 32 


Rights (ICESCR), adopted 16 Dec. 1966, entered into force 3 Jan. 1976, G.A. Res. 2200A (XXI), UN Doc. A/6316 
(1966), 993 UNTS, reprinted in 6 ILM 360 (1967). If the rights protected under the ICESCR, specifically the right 
to be free from hunger (art. 11), the right to enjoy the highest standard of physical and mental health (art. 12), and 
the right to education (art. 13), are not protected in the state of return so as to impact a predicate relative, the case is 
appropriate for humanitarian relief under Cancellation of Removal, Part B. Also relevant to the analysis are 
Roosevelt’s Four Freedoms, including “the freedom from want, which translated into world terms, means economic 
understanding which will secure to every nation a healthy peaceful life for its inhabitants -everywhere in the world.” 
Franklin Delano Roosevelt, State of the Union Message to Congress (“The Four Freedoms”), January 6, 1941, 
reprinted in John Grafton (ed.), Franklin Delano Roosevelt Great Speeches 92, 98 (1999). 


31 A75 309 149, 26 Immigr. Rep. B1-42 (BIA Sept. 30, 2002). The case is digested in 5 Charles Gordon, Stanley 
Mailman, and Stephen Yale-Loehr, Immigration Law and Procedure § 64.04(3)(b)(iv) (Matthew Bender, Rev. Ed.). 


32 Gomez-Rosales v. INS, 122 F.3d 1071 (9" Cir. 1997). Several courts have concluded that Cancellation, Part B 
claims are not subject to federal court review since the determination of “exceptional and extremely unusual 
hardship” to a predicate relative entails a “subjective, discretionary” judgment. See generally De la Vega v. 
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IID. Elements of “Good Moral Character” 
The Good Moral Character requirement is set forth in INA § 101(f). Barred are the following: 


e Habitual drunkards. 33 


e Those excludable as criminals, smugglers, arriving aliens previously 
removed. 34 


e Those dependant on illegal gambling, or who have been convicted of two 
or more gambling offenses. 35 


e Giving false testimony to obtain a benefit under INA. 36 
e Those confined for 180 days or more as the result of a conviction. 37 
e Those convicted of an aggravated felony. 38 


The immigration judge is not limited to determining whether the non-citizen falls within the 
express bars, but is free to look at other factors. If the Immigration Judge chooses to go beyond 


Gonzales, 436 F.3d 141 (2d Cir. 2006). See also Gonzalez-Oropeza v. Att’y Gen.. 321 F.3d 1331 (11" Cir. 2003); 
Romero-Torres v. Ashcroft, 346 F.3d 873 (9" Cir. 2003). On the other hand, the Ninth Circuit has found the Board’s 
denial of a motion to reopen by respondents seeking to apply for Cancellation, Part B, an abuse of discretion where 
the BIA failed entirely to take into account the “social and humane” considerations underpinning the respondents’ 
substantive claims See generally Franco-Rosendo v. Gonzales, 2006 WL 1984595 (9" Cir. 2006). Moreover, the bar 
to review does not include non-discretionary issuesw, nor does it embrace constitutional and legal challenges to the 
Board’s applicagtion of statutory standards. Sumbundu v. Holder, 602 F.3d 733, 735-36 (2d Cir. 2010). 


33 INA § 101(£)(1). 
34 INA § 101(£)(3). 
35 INA § 101(£)(4) and (5). 
36 INA § 101(£)(6). 


37 INA § 101(£)(7). 


38 INA § 101(£)(8). 
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the express bars in INA § 101(f) and to rely on the non-exclusivity clause, the IJ must balance 

the adverse factor supporting the bar with the respondent’s immigration history taken as a whole. 

39 This is particularly the case where the immigration judge has rested his/her decision on a 
single unfavorable factor. 


III. Suspension of Deportation and Special Rule Cancellation of Removal Under § 203 of 
the Nicaraguan Adjustment and Central American Relief Act 


IIIA. General Eligibility Requirements 


Certain provisions of the Nicaraguan Adjustment and Central American Relief Act 
(“NACARA”) 40 make the old suspension of deportation standard (discussed above) available 
to nationals of Eastern Europe, Guatemala and El Salvador. These provisions are discussed 
below: 


e The following conditions apply to Salvadorans seeking relief under NACARA 8 
203: 
1. Must have entered by September 19, 1990. 


2. Must have registered for Temporary Protected Status (TPS) or 
under the settlement agreement in American Baptist Church v. 


Thornburgh, 760 F. Supp. 796 (N.D. Cal. 1991) (ABC) by October 
31, 1991 or applied for asylum by April 1, 1990. 41 


e The following conditions apply to Guatemalans seeking relief under NACARA 8 


203: 


3. Must have entered by October 1, 1990. 


39 Torres-Gusman v. INS, 804 F.2d 531 (9™ Cir. 1986). 
40 NACARA § 203(b), amending IIRIRA § 309. 


41 IIRIRA § 309(c)(5)(C)(i)(D(aa) and (I1). See also 8 CFR §§ 1240.60 and 1240.61(a)(2). 
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4. Must have registered for ABC by December 31, 1991 or applied for 
asylum by April 1, 1990. 42 


e The following conditions apply to certain Eastern Europeans seeking relief under 
NACARA 8 203: 


5. Must have entered by December 31, 1990. 
6. Must have applied for asylum by December 31, 1991. 43 


e Derivatives: Immediately family members may qualify if they have 7 years 
continuous physical presence and relationship exists as of time parent or spouse is 
granted. 44 Governing regulations now provide that the child need not have the 7 
years at the time of the grant, -- so long as he/she has continuous physical presence at 
the time of adjudication. 45 


e Non-Derivative Sons and Daughters: Adult sons and daughters may qualify but 
only if relationship exists at time of grant and applicant has entered by October 1, 
1990. 46 


e Stop-Time Rule: Rule that NTA cuts off continuous physical presence does not 
apply to this class. 47 


42 IIRIRA § 309(c)(5)(C)()(D(bb) and (II). See also 8 CFR §§ 1240.60 and 1240.61(a)(2). As to both Salvadoran 
and Guatemalan applicants under section 203 of NACARA, the U.S. Citizenship and Immigration Services has 
determined that “a Guatemalan or Salvadoran national, who affirmatively filed an I-589 application on or after the 
date the court provisionally approved the Settlement Agreement [in ABC] and prior to the conclusion of the 
designated registration period, has indicated the intent to receive ABC benefits under the Settlement Agreement and 
therefore should be considered ‘registered’”. Joseph E. Langlois, Director, Asylum Division, Office of Refugee, 
Asylum and International Affairs, Making ABC Registration Determinations, Chaly-Garcia v. U.S., 508 F.3d 1201 
(9® Cir. 2007), Memorandum to Asylum Office Directors (Washington, D.C. Aug. 5, 2008), 
www.uscis.gov/files/nativedocuments/making_abc_registration_determinations_080508.pdf 


43 ITRIRA § 309(c)(5)(C)()(V). See also 8 CFR § 1240.61(a)(3). 

44 IIRIRA § 309(c)(5)(C)@ CID. 

45 8 CFR § 1240.61(a)(4). 

46 ITRIRA § 309(c)(5)(C)(IV)(bb). See also 8 CFR § 1240.61(a)(5). 

47 IIRIRA § 309(c)(5)(B). The applicant must establish seven years “continuous physical presence”, the standard 
requirement in suspension of deportation cases. In Matter of Garcia, 24 I&N Dec. 179 (BIA 2007), the Board 
addressed the issue of how “continuous physical presence” is to be calculated. Specifically, the Board held that an 


application for Special Rule Cancellation of Removal under the provisions of section 203 of the Nicaraguan 
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e No aggravated felons. Individuals who have been convicted of an “aggravated 
felony” are not eligible for relief under NACARA 8 203. 48 


e Presumption of “extreme hardship”. NACARA § 203 applicants may qualify by 
establishing extreme hardship to themselves, or to a spouse, parent or child who is a 
USC or LPR. It is critical in this regard to recognize that Guatemalans and 
Salvadorans are entitled to a rebuttable presumption of “extreme hardship” in the 
governing regulations. Evidence which might support a rebuttal of the presumption 


would include a showing that the non-citizen has accumulated great wealth at home. 
49 


e Showing Hardship in Non-Presumption Cases. Nationals of the Eastern European 
States must show “extreme hardship” affirmatively. The test certainly appears to be 
liberal one. Note especially cases of O-J-O- and L-O-G-, which have great relevance 
to the relationship of country conditions to the finding of whether “extreme hardship” 
exists: 


° Matter of O-J-O. 50 This case stresses the assimilation of the applicant 
into the American way of life as a single, compelling factor upon which to 
grant relief. The case also rests on hardship in being returned to a country 
which has been substantially damaged by civil war. 


Adjustment and Central American Relief Act was a “continuing one” so that the alien could continue to accrue the 
needed seven years physical presence after the application was filed but before the entry of a final administrative 
order. The Board found that to rule otherwise would frustrate congressional intent by creating an anomaly with 
respect to the period during which the applicant must establish Good Moral Character under INA section 101(f), 
which, the Board found, should be coterminous with the physical presence period. 


48 As indicated earlier, individuals with criminal convictions which are not aggravated felonies may still apply for 
either NACARA suspension or Special Rule Cancellation of Removal, provided that they can demonstrate extremely 
unusual and exceptional hardship either to themselves or to a USC or LPR spouse, parent or child and 10 years of 
GMC running from the date the offense was committed. In addition to the “aggravated felony” bar, those seeking 
Special Rule Cancellation of Removal must not be inadmissible or deportable under security related grounds [INA § 
212(a)(3) and INA § 237(a)(4)], and, for those seeking 10 year Special Rule Cancellation, the applicant must not 
have participated, directly or indirectly, in an act of persecution. For a discussion, see Austin Fragomen and Steven 
Bell, Immigration Fundamentals § 7.4.1(E) (2009). 


49 Immigration and Naturalization Service, Asylum Officer Training Manual: Suspension of Deportation and 
Special Rule Cancellation of Removal 54-55 (June 10, 1999). 


50 21 I&N Dec. 381 (BIA 1996). 
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° Matter of L-O-G-.51 Essentially five areas are looked to by the Board in 
assessing country conditions. Respondent was being returned to: 


1. An “extremely poor country”. 

2. “[S]till in political turmoil”. 

3: With a “shattered economy”. 

4. Having “very high unemployment”. 

5. With “minimal governmental services”. 


e Matter of Pilch, 52 a highly unfavorable case, should always be distinguished 
(if possible). In Pilch, the suspension seeker had founded a U.S. business 
which was employing numerous U.S. nationals. The applicant showed that he 
would have to forfeit the years of toil he had spent in building the business 
and, perhaps, have to sell it at distress values. The Board nonetheless, denied 
the suspension application. 


e Pilch, however, deals only with comparative as opposed to absolute economic 
hardship. The applicant was not being returned to conditions of upheaval or 
of destitution. As opposed to the situation in Pilch, it is incumbent upon the 
suspension seeker to show not only economic hardship but also that the 
applicant and/or members of the applicant’s family would suffer in human 
terms as the result of an effective absence of critical social rights. One must 
look carefully at the conditions to which the respondent and her family would 
be returning. If there is not adequate housing, -- this is a factor which will 
help support a claim. As indicated earlier, the absence of adequate medical 
care, the absence of adequate food, the absence of adequate clothing, -- these 
factors do not point to comparative economic conditions but to absolute 
economic disadvantages and the sort of negation of central social rights which 
will support a suspension or a Special Rule Cancellation claim. 


IIIB. “Extreme Hardship” in NACARA Suspension and Special Rule Cancellation of 
Removal Cases 


51 21 I&N Dec. 413 (BIA 1996). 
52 21 I&N Dec. 627 (BIA 1996). 
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Other forms of “hardship” arising under the old suspension cases are of interest for a number of 
reasons. First, such precedents are clearly of relevance in NACARA § 203 applications and 
with regard to VAWA Cancellation cases. Moreover, the sort of generic hardships identified 
under the old suspension standard can still be looked to in modern Cancellation of Removal, Part 
B cases to identify the types of hardships which Congress wanted to provide relief for, bearing in 
mind that it is the degree, not the kind of hardship which Congress was chiefly concerned with 
altering. 


The following considerations have been taken into account by the courts and the Board in 
establishing "extreme hardship” under the old suspension standard: 


e Age: The age of the applicant’s children both at the time of entry and at the time 
of seeking relief. 53 


e Health: Health conditions affecting either the applicant or his/her immediate 
family members. 54 


e Employment: The critical issue here being whether the applicant would be able 
to secure adequate employment in the home State. (Please see above for 
discussion of economic hardship). 55 


e Length of presence in the U.S. : Generally, the longer the applicant and his/her 
immediate family members have resided in the U.S., the better the chances this 
will be considered as a factor in establishing “extreme hardship”. 56 


e Educational Harm: Harm flowing as the result of disruption of educational 
opportunities can count towards a finding of “extreme hardship”. 57 


e Psychological impact of return: emotional and psychological readjustments 
which would have to be made by the claimant and/or her family certainly may 


53 8 CFR § 1240.58(1) and (2). 
54 8 CFR § 1240.58(3). . 
55 8 CER § 1240.58(4). . 
56 8 CFR § 1240.58(5). 


57 8 CER § 1240.58(8). 
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be included in the total complex of factors which are to be assessed in 
determining “extreme hardship”. 58 


e Political and economic conditions in the country to which return is sought: 
The case need not rise to the level of persecution. But residual concerns 
regarding the political persona of the applicant and its proclivity to bring him/her 
into conflict with the home government should certainly be considered. 59 


e Social ties to the U.S. and to the country of intended removal: The 
applicant’s ties to her community should always be weighed in considering 
whether the statutory standard has been met, -- including integration into U.S. 
society and culture. Conversely, social and cultural ties in the country of 
intended removal tend to undermine a showing of “extreme hardship”. 60 


e Discretionary factors: Discretion is never entirely divorced from the hardship 
factor of a suspension claim. Important to consider in this respect is the 
applicant’s immigration history (including any immigration violations), and the 
absence of other means of acquiring permanent residence. 61 


IIC. Special Procedural Concerns 


Under certain circumstances, NACARA § 203 claimants can make their applications 
affirmatively. This category would include the following individuals: 


e Guatemalans or Salvadorans who had asylum claims which remained pending 
at the Asylum Office. 


e Eastern European asylum seekers who had asylum claims still pending at the 
Asylum Office. 


e Dependents who were not in proceedings. 


58 8 CFR § 1240.58(9). 
59 8 CFR § 1240.58(10). 
60 8 CFR § 1240.58(11). 


61 8 CER § 1240.58(13) and (14). 
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e Applicants whose cases had been administratively closed by an immigration 
judge or by the Board of Immigration Appeals.62 


If a NACARA § 203 claimant had been in deportation proceedings which had not been 
administratively closed, a motion to reopen was required to be filed by September 11, 1998. 63 
Such motion was also required to be “perfected”, i.e., by submitting the substantive application 
for suspension of deportation, by November 18, 1999. 64 The Office of the General Counsel of 
the Immigration and Naturalization Service, however, has issued a memorandum of law 
indicating that, where the non-citizen establishes a plausible excuse for not meeting these 
deadlines and shows eligibility for relief, the INS (now Department of Homeland Security) should 
generally join in a motion to reopen. 65 


IV. VAWA Cancellation of Removal 


IVA. General Eligibility Requirements 


Besides the above classes, there is a more limited class of applicants who can qualify for VAWA 
[Violence Against Women Act] Cancellation of Removal. 66 As indicated earlier, eligibility for 
this class is based primarily on having been abused by a U.S. citizen or LPR parent or spouse. 
Accordingly, the following individuals may, under appropriate circumstances, qualify for 
VAWA Cancellation of Removal: 


62 See generally Catholic Legal Immigration Network, Inc., NACARA Section 203 Advanced Training (The 
Nicaraguan Adjustment and Central American Relief Act) 36-37 (August 6, 1999). 


63 8 CFR § 1003.43(e)(1). 
64 8 CFR § 1003.43(e)(2). 


65 Memorandum of Paul Virtue, General Counsel to the Immigration and Naturalization Service, dated February 8, 
1999. 


66 See INA § 240A(b)(2). 


16 


MRvonS 
Memo on Cancellation 


e Abused spouses of LPR’s or USC’s; 67 
e Abused sons and daughters of LPR’s and USC’s. 68 


e Non-abused parents of children of LPR’s and USC’s even if not married 
to the other parent. 69 


The underlying marriage must have been in “good faith”, 70 but spouses can be divorced. 71 
Intended spouses are included. (This means that the alien spouse believes she is married but this 
is not the case because of the “bigamy” of the spouse with status). 72 The standard is “extreme 
hardship”, -- i.e., the same as applies in suspension of deportation. And the “extreme hardship” 
can be to: 


° The alien; 
e The alien’s parent; 
° A child of the alien. 73 


Note that these individuals need not have status. 


The alien must meet the following requirements: 


67 INA § 240A(b)(2)(A)(i)(II and II), 8 USC § 1229b(b)(2)(A)(i)(II and HI). 
68 INA § 240A(b)(2)(A)(i)(II and II), 8 USC § 1229b(b)(2)(A)(i)(II and HI). 


69 INA § 240A(b)(2)(A)(i)(II and III), 8 USC § 1229b(b)(2)(A)(i)(II and HD). 


70 Marriage fraud will clearly render the claimant ineligible. 


71 See generally INS Office of Programs, Supplemental Guidance on Battered Alien Self-Petitioning Process and 
Related Issues, reprinted in 74 Interpreter Releases 971 (June 16, 1997). 


72 INA § 240A(b)(2)(A)(i)(II, 8 USC § 1229b(b)(2)(A) (i) (IID). 


73 INA § 240A(b)(2)(A)(v), 8 USC § 1229b(b)(2)(A)(v). 
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Continuous physical presence: the applicant must have three years 
physical presence in the U.S. as of the time application is made. 74 


Good moral Character: Applicant must be a person of “Good Moral 
Character” during that period. Note, however, that GMC requirements are 
relaxed for VAWA applicants. This may make a big difference particularly 
where crimes and/or “perjury” may be involved. 75 


Not inadmissible or deportable based on criminal grounds: ‘The 
applicant must not be inadmissible or deportable under INA § 212(a)(2) or 
237(a)(2) (relating, among other things, to those convicted of CIMT’s, 
controlled substances offenses and aggravated felonies). 76 


“Extreme hardship”: The applicant must establish “extreme hardship” to 
herself, her child or her parent as that term is developed in regulations which 
are examined below. 77 


Stop-time rule: Service of the NTA does not stop continuous physical 
presence from accruing but commission of a crime rendering the alien 
inadmissible or deportable will. 78 


Absences: With respect to absences, the 90/180 day rule applicable to 
Cancellation, Part B applies; however, longer absences will be excused if they 
are connected to the battery. 79 


74 INA § 240A(b)(2)(A)(ii), 8 USC § 1229b(b)(2)(A)(ii). 


75 INA § 240A(b)(2)(C), 8 USC § 1229b(b)(2)(C). 


76 INA § 240A(b)(2)(A)(iv), 8 USC § 1229b(b)(2)(A)(iv). 


77 INA § 240A(b)(2)(A)(v), 8 USC § 1229b(b)(2)(A)(v). 


78 INA § 240A(d)(1), 8 USC § 1229b(d)(1). 


79 INA § 240A(b)(2)(B), 8 USC § 1229b(b)(2)(B). 
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IVB. Elements of “battery” or “abuse” 


The following are the elements of battery or abuse (as defined in governing regulations) which 
the applicant must make out as a threshold matter before relief can be considered. 
e Victim of act of violence or threatened act of violence. 
e Psychological or sexual abuse (rape, molestation, incest, forced prostitution). 
e Violence towards a third person intended to affect the victim. 80 


Psychological abuse can consist of the following: 


° Social isolation. 

° Victim of accusations. 

° Stalking. 

° Interrogating friends. 

° Not allowing victim to have a job. 
° Controlling all money. 

° Denigrating victim. 

° Hiding or destroying documents. 81 


80 8 CFR § 204.2(c)(1)(vi) and 8 CFR § 204.2(e)(vi). 


81 Gail Pendleton and Ann Block, “Applications for Immigrant Status under the Violence Against Women Act,” I 
Immigration and Naturalization Handbook 436, 431 (2001-2002). 
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IVC. Elements of “extreme hardship” in VAWA Cancellation cases 


“Extreme hardship” in this context, besides all of the factors which have been studied so far, can 
include the following considerations: 


e Nature of abuse and its psychological consequences. 82 
e Impact of loss of access to U.S. protective justice system. 83 
e Likelihood that batterer’s friends could molest applicant in home country. 84 


e Applicant’s needs and the needs of her children for supportive services 
relating to social, medical or mental health. 85 


e Legal and social protections (or lack thereof) in home country for battered 
women and children. 86 


e Abuser’s ability to travel to home country and continue abuse. 87 


V. Cancellation of Removal, Part A 


VA. General Eligibility Requirements 


As indicated earlier, Cancellation of Removal, Part A, is a successor remedy to the old remedy 
which used to exist in INA § 212(c). The essential requirements are as follows: 


82 8 CFR § 1258(c)(1). 
83 8 CFR § 1258(c)(2). 
84 8 CFR § 1258(c)(3). 
85 8 CFR § 1258(c)(4). 
86 8 CFR § 1258(c)(5). 


87 8 CFR § 1258(c)(6). 
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e Balancing test; no hardship. Applicant’s “equities” must outweigh the 
negative factors of his immigration history, -- including the ground upon 
which removal is sought. 88 


e Continuous residence rules apply. These are flexible and absences are 
assessed based on an elastic test. 89 (Compare the test for Cancellation of 
Removal, Part B: single absences must not exceed 90 days and aggregate 
absences must not exceed 180 days). 


e The seven year requirement. Continuous residence must be for seven years, 
at least five of which have been as an LPR, the alien having been admitted “in 
any status”. Thus, as far as the first two years are concerned, the non-citizen 
can fall out of status. This will not effect eligibility so long as the alien was 
initially admitted in some lawful status. 90 


e The “stop-time rule. The first 7 years must be “clean”. The non-citizen must 
not be served with NTA during this period. In addition, the crime giving rise 
to removability must not have been committed within the initial seven years. 
(Whichever event occurs first, -- issuance of the NTA or commission of the 
crime, -- will bring the further accrual of continuous residence to an end). 91 
This is known as the “stop-time” rule. Note, however, that the same rule does 
not apply to the five-year period for which LPR status is required: if the non- 
citizen commits a CIMT after he/she has accrued 7 years of residence but only 
four years of LPR status, the applicant will still be eligible for Cancellation of 
Removal, Part A, -- so long as he/she has five years of LPR status at the time 
application is made. 92 


e Principal ineligibility grounds for Cancellation of Removal, Part A. The 
applicant must not have been convicted of an “aggravated felony”. Moreover, 
as noted above, the non-citizen must have at least seven years in the U.S. in 
which he/she has not committed any offenses giving rise to inadmissibility or 


88 For restatement of the statutory standard, see Matter of Marin, 16 I&N Dec. 581 (BIA 1978); Matter of C-V-T-, 
22 I&N Dec. 7 (BIA 1998). 


89 INA § 240A(a)(2), 8 USC § 1229b(a)(2). 
90 INA § 240A(a)(2), 8 USC § 1229b(a)(2). See also Matter of Blancar, 23 I&N Dec. 458 (BIA 2002). 


91 INA § 240A(d)(1), 8 USC 8 USC § 1229b(d)(1). 


92 INA § 240A(d)(1), 8 USC § 1229b(d)(1). 
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deportability and in which he/she has not been served with an NTA. In 
addition, at the time of making application, the non-citizen must have at least 
five years of lawful permanent residence. 

e Differences between Cancellation of Removal and INA § 212(c). Essential 
differences exist between Cancellation of Removal, Part A and the INA § 
212(c) waiver. Cancellation will not waive aggravated felonies as defined in 
INA § 101(a)(43). INA § 212(c) would waive convictions for most crimes. 
Excepted were security grounds and a limited class of aggravated felonies 
with respect to which alien had served 5 years in prison. 93 


The statutory standard for Cancellation of Removal, Part A remains the same as that which 
applied in old INA § 212(c) determinations. As summed up in the C-V-T- case, supra, a 
balancing of the applicant’s equities against the negative factors in his/her case is the appropriate 
test. Favorable factors include: 

e Family ties in the U.S. 

e Residence of long duration. 

e Evidence of hardship to applicant’s family in the event of removal. 

e A history of employment or business ties. 

e Service to the community. 


e Proof of genuine rehabilitation. 94 


Negative factors include: 


e Underlying circumstances of the ground of inadmissibility or deportablility. 


e Additional violations of U.S. immigration laws. 95 


93 see Austin Fragomen and Steven Bell, Immigration Fundamentals § 7.4.1(A) (2008). 
94 Matter of C-V-T-, 22 I&N Dec. 7 (BIA 1998). 


95 Matter of C-V-T-, 22 I&N Dec. 7 (BIA 1998). 
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As the negative factors grow, it becomes incumbent upon the applicant to introduce “additional, 
offsetting equities”. 


VB. “Aggravated felony” bar to Cancellation of Removal, Part A. 


As noted earlier, the principal bar to Cancellation of Removal, Part A, is that Cancellation of 
Removal will not remove the collateral effects of an “aggravated felony”. INA § 101(a)(43) 
defines the term “aggravated felony” to include the following offenses: 


e Illicit trafficking in controlled substances (irrespective of sanctions). 96 


e Crimes of violence for which a term of imprisonment of at least one year has 
been imposed. 97 


e Theft or burglary offense for which a term of imprisonment of at least one 
year has been imposed. 98 


e Crimes involving fraud or tax evasion where the amount in controversy is at 
least $10,000. 99 


e Alien smuggling, -- except for first offense relating to alien’s spouse, parent 
or child. 100 


e Falsely making passports (criminal equivalent of INA § 274C violation). 101 
Exceptions exists for assisting alien’s spouse, child or parent. Prison term 
imposed must be at least 12 months. 


e Failure to appear for serving sentence if underlying offense is punishable by 


96 INA § 101(a)(43)(B). 
97 INA § 101(a)(43)(F). 


98 INA § 101(a)(43)(G). 


99 INA § 101(a)(43)(M). 
100 INA § 101(a)(43)(N). 


101 INA § 101(a)(43)(P). 
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five years imprisonment or more. 102 


e Offenses relating to commercial bribery, counterfeiting, forgery if term of 
imprisonment is at least one year. 103 


e An offense relating to obstruction of justice, perjury or bribery of a witness 


where a prison term of at least one year has been imposed. 104 


Cancellation of Removal under INA § 240A(a) or 8 240A(b) may be applied for whether the 
respondent is deportable or inadmissible. 


VC. General Unavailability of INA § 212(h) Relief for LPR’s 


INA § 212(h) relief waives convictions of certain serious crimes (including “aggravated 
felonies” but excluding most controlled substances offenses) if the non-citizen can show: 


e “extreme hardship” would result from the non-citizen’s removal to an LPR or 
USC spouse, parent, son or daughter; or 


e at least 15 years have passed since commission of the offense.105 
Please note that INA § 212(h) relief is unavailable to LPR’s in 2 situations: 


e The non-citizen has been convicted (or admits commission) of an “aggravated 
felony”; and 


e The alien does not have at least 7 years in the U.S. immediately preceding the 
time that removal proceedings are commenced. 


This means that LPR may apply for INA § 212(h) relief in the limited situation in which the 
crime occurs somewhere during the initial 7 years (which would make the alien ineligible for 


102 INA § 101(a)(43)(Q). 
103 INA § 101(a)(43)(R). 


104 INA § 101(a)(43)(S). 


105 INA § 212(h), 8 USC § 1182(h). 
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Cancellation, Part A), but 7 years have elapsed between initial admission and the time the NTA 
is finally served. 


INA § 212(h) relief has the following distinct advantages over Cancellation of Removal, Part A, 
-- at least insofar as it applies to non-LPR’s. 


e INA 8 212(h) waives aggravated felonies (but not controlled substances 
crimes unless the offense involves under 30 grams of marijuana, is for 
personal use only, and is limited to one offense). 


e Service of NTA does not cut off period of continuous residence. Indeed, 
there is no period of continuous residence. 


The chief disadvantage is that INA § 212(h) requires a showing of extreme hardship to an LPR 
or USC spouse, parent, son or daughter. 


VD. Restoration of INA § 212(c) Relief 


A bit of history must be mentioned here. INA § 212(c) relief was originally curtailed by the 
Anti-Terrorism and Effective Death Penalty Act (AEDPA) (effective date = April 4, 1996). That 
statute left the remedy of INA § 212(c) in the statute but diluted it substantially so that it would 
waive nothing but the most insignificant crimes. AEDPA was followed by IIRIRA (effective 
date = September 30, 1996). IIRIRA effected the following changes: 


e It eliminated INA § 212(c), replacing it with Cancellation of Removal, Part A, 
e JIRIRA made Cancellation of Removal, Part A ineffective to waive 
“aggravated felonies” and imposed stringent continuous residence rules (as 
shown above). 
Both AEDPA and IIRIRA were determined to be retrospective in scope by the Attorney General. 
AEDPA’s restrictions, for instance, were held to apply even to deportation proceedings which 


were pending at the time of enactment. 106 


This approach is no longer the law. In practically every circuit which has considered the issue 


106 Matter of Soriano, 21 I&N Dec. 516 (BIA 1996). 
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(including this one) 107 the analysis of the Attorney General has been rejected. The Immigration 

and Naturalization Service, moreover, has adopted a rule making INA § 212(c) available in 
deportation § 212(c) proceedings which were pending as of the enactment of AEDPA. 108 


The issue which remained was whether non-citizens whose convictions predate both AEDPA 
and IIRIRA could remain eligible for INA § 212(c) relief. In INS v. St. Cyr 109, the U.S. 
Supreme Court ruled that aliens who had convictions predating either AEDPA or IIRIRA may 
apply for § 212(c) relief provided that: 


= The conviction is the product of a plea bargain; 110 and 
= The alien would have been eligible for § 212(c) relief at the time the 
conviction was entered. 111 


This ruling has effectively restored INA § 212(c) relief for non-citizens with old convictions. 
Those whose offenses are more recent, however, must rely on the provisions of Cancellation of 
Removal, Part A. As has been shown, this relief is most precarious, -- both because of the 
“aggravated felony” bar, and because of the preemptive “stop-time” rule. 


107 Henderson v. INS, 157 F.3d 106 (2d Cir. 1998). 


108 Fora discussion, see 6 Gordon, Mailman & Yale-Loehr, Immigration Law and Procedure § 74.04(4)(a). See 
also 8 CFR § 212.3(g). 


109 533 U.S. 289 (2001). There has been a succession of regulatory programs governing motions to reopen 
immigration cases impacted by AEDPA or IIRIRA where the alien is eligible to apply for INA § 212(c) relief. See, 
e.g., 8 CFR § 1003.44. 


110 Some circuits have held that the St. Cyr ruling does not extend to convictions which have resulted from going 
to trial. See, e.g., Chambers v. Reno, 307 F.3d 284 (4® Cir. 2002). Other circuits have taken a different view and 
have held that the benefits of St. Cyr do reach such convictions, largely based on the premise that section 304(b) of 
IRIRA was impermissibly retrospective as concerns aliens who rejected plea agreements and proceeded to trial 
relying on the prmise that they would have relief in removal proceedings. See, e.g., Restrepo v. McElroy, 369 F.3d 
627 (2d Cir. 2006). 


111 The Board has remained adamant about its traditional view that, for section 212(c) to be available, the ground of 
deportability upon which removal is sought must have a counterpart in the grounds of inadmissibility. Matter of 
Blake, 23 I&N Dec. 722 (BIA 2005); Matter of Brieva-Perez, 23 I&N Dec. 766 (BIA 2005). On December 12, 2011 
the Supreme Court struck down the Board’s approach, ruling that the agency had “failed to exercise [its] discretion 
in areasoned manner.” Judulang v. Holder, No. 10-694 (December 12, 2011). 
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Additional Resources 


Pennsylvania State University's Dickinson School of Law, (On behalf of 
the Pennsylvania Immigration Resource Center), LPR Cancellation 
Toolkit, Spring 2010 
http://law.psu.edu/academics/clinics/center_for_immigrants_rights/ 
toolkit 
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